UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

GARY Z| MVERMAN,
Pl ai ntiff,

v. . Givil No. 3:02CV0181 (AVC)

GARY COHEN,
Def endant .

RULI NG ON THE DEFENDANT’ S MOTI ON FOR PARTI AL SUMVARY JUDGVENT

This is an action for damages and equitable relief arising
out of the defendant, Gary Cohen’s representati on of the
plaintiff, Gary Zimrerman, in an action seeking a marital
di ssolution. The conplaint alleges violations of the Connecti cut
Unfair Trade Practices Act (“CUTPA’), Conn. Gen. Stat. § 42-
110(a), and common | aw tenets concerni ng | egal mal practice,
breach of contract, breach of the inplied covenant of good faith
and fair dealing, intentional m srepresentation, reckless
m srepresentation, and negligent n srepresentation.

The defendant has filed the within notion for parti al
sunmary judgnment pursuant to Fed. R Civ. P. 56(b). He argues
that he is entitled to judgnent as a matter of law with respect
to the state statutory clai munder CUTPA, and the conmmon | aw
claims of intentional m srepresentation and reckless
nm srepresentation.

The issues presented are: (1) whether there is a genuine

issue of material fact regarding the defendant’s all eged
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intentional m srepresentation; (2) whether there is a genuine
issue of material fact regarding the defendant’s all eged reckl ess
m srepresentation; and (3) whether the CUTPA cause of action nust
fail because the defendant’s all eged conduct falls outside of the
entrepreneurial aspect of the practice of |aw

For the reasons that hereafter follow, the court concludes
that: (1) the plaintiff fails to raise a genuine issue of
mat eri al fact regarding the defendant’s alleged intentional
m srepresentation because the record | acks any evidentiary basis
for the claim (2) the plaintiff fails to adduce sufficient
evidence to establish that there is a genuine issue of materi al
fact regarding the defendant’s all eged reckl ess
m srepresentation; and (3) the plaintiff fails to adduce
sufficient evidence to establish that the conduct at issue
constitutes the basis for a CUTPA violation. Accordingly, the
defendant’s notion for sunmmary judgnment (docunent no. 26) is
GRANTED.

EACTS

Exam nation of the conplaint, pleadings, Local Rule 56(a)
statenents, and exhibits acconpanying the notion for summary
judgnment, and the responses thereto, discloses the follow ng
undi sputed, material facts. In August of 2000, the plaintiff,

Gary Zi nmmerman, retained the defendant, attorney Gary Cohen, to
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represent his interests in a divorce proceedi ng agai nst his wife,
Joan Zimerman (hereinafter Ms. Zimermn). Zi nmermn paid
Cohen an initial retainer fee of $20,000 pursuant to Cohen’s
retai ner agreenent. Cohen pursued an existing divorce action in
t he Connecticut superior court at the request of Zi merman.
In May of 2001, Zi nmmernman paid Cohen an additional retainer
fee of $25,000. Cohen requested this fee just prior to a
schedul ed nedi ati on conference to be held in Chicago, IL. On My
21, 2001, Zi mrerman, Cohen, Ms. Zimerman, and Ms. Zi mrermn’s
attorney met in Chicago for a week-long nediation in an attenpt
to reach a divorce settlenent. From May 21, 2001 to May 25,
2001, Cohen represented Zi mrernman at the nediation, providing
| egal services in connection with the negotiation and
finalization.
On May 24, 2001, in a letter from Cohen to Zi nmernman

(hereinafter the tax letter), Cohen states:

| want to confirmw th you that prior to the

conpl etion of the drafting of our separation

agreenment | advised you that | am not

providing tax advice in connection with the

consequences of your transfer of real estate

and cash assets to Joan Zimernan as a part

of the property settlenent agreenent. . . . |

have requested that you obtain independent

advice froma tax expert with respect to this

i ssue. | nake no representations, guarantees,

prom ses or suggestions of any ki nd regarding

t he actual or potential adverse consequences

to you.

(Mem of Lawin Opp’'n to Mot. for Summ J., ex. O).
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On May 25, 2001 Zimrerman and M's. Zi mrer man si gned a
marital settlenment agreenent.?® Zimrerman initialed each page of
the marital settlenment agreenent and signed the | ast page before
a notary public. The marital settlenent agreenent states that
“both parties have entered into this Agreenment w thout undue
i nfluence, coercion, msrepresentation, or for any other cause
except as herein specified.”

Section 5.2 of the marital settlenment agreement requires the
paynment of $300,000 to the attorneys for both Zi mrerman and Ms.
Zi merman. Section 5.2 of the marital settlenent agreenent
st at es:

Zi mrer man Properties, Inc. shall pay to Gary
Cohen and Grund & Starkopf, P.C. [the |aw
firmrepresenting Ms. Zimermn] the sum of
$300, 000 each for and as attorneys fees in
connecti on with services render ed to
Zi mrer man Properties, Inc. with respect to
tax planning, counseling and in nmatters
relating to advice and consultation given to
Zi mrer man Properties, Inc. and to Husband and
Wfeinconjunctionwth the preservation and
di sposition of inconme producing properties.

Section 12.3 of the marital settlenment agreenment, however,

states that: “the law [firm of Gary |I. Cohen . . . [was] not

aZimerman clains that during the course of the nediation in Chicago, “Cohen
demanded that the [p]laintiff pay hima $300,000 ‘bonus’ in addition to
approxi mately $150, 000 of |legal fees already paid . . . upon the actual or
inmplied thread of withdrawal or his representation . . . Cohen said and
implied, that he would divulge to opposing counsel certain information rel ated
to the divorce action in Connecticut which would be detrinmental to M.

Zimrerman's best interests . . . Cohen also demanded that the Plaintiff pay
his then wife's counsel a $300,000 ‘bonus’ . . . the Defendant designated the
‘bonus’ as a fee paid for ‘tax advice’'[.]” However, these clains are

unsupported by any evidence in the record.
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expected to provide and, in fact, did not provide tax advice
concerning this Agreenent.”
STANDARD

Sunmary judgnment is appropriately granted when the
evidentiary record shows that there are no genui ne issues of
mat erial fact and that the noving party is entitled to judgnent
as a matter of law. Fed. R Civ. P. 56(c). In determning
whet her the record presents genuine issues for trial, the court
must view all inferences and anbiguities in a |light nost

favorable to the non-noving party. See Bryant v. Maffacci, 923

F.2d 979, 982 (2d Cir.), cert. denied, 112 S. Ct. 152 (1991). A

plaintiff raises a genuine issue of material fact if “the jury

could reasonably find for the plaintiff.” Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 252 (1986). Rule 56 “provides that the

mere exi stence of sone alleged factual dispute between the
parties will not defeat an otherw se properly supported notion
for summary judgment; the requirenment is that there be no genuine

i ssue of material fact.” Liberty Lobby, supra, at 247-48

(enmphasis original). The Suprenme Court has noted that:

Rul e 56 nust be construed wi th due regard not
only for the rights of persons asserting
cl ai ms and def enses that are adequately based
in fact to have those clainms and defenses
tried to a jury, but also for the rights of
persons opposi ng such clai ns and defenses to
denonstrate in the manner provided by the
Rule, prior to trial, that the claim and
def enses have no factual basis.
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Celotex v. Catrett, 477 U S. 317, 327 (1986). “One of the

princi pal purposes of the summary judgnent rule is to isolate and
di spose of factually unsupported claims. . .[and] it should be
interpreted in a way that allows it to acconplish this purpose.”

Celotex v. Catrett, 477 U.S. 317, 323-324 (1986).

DI SCUSSI ON

1. Intentional M srepresentation

Count four of the conplaint alleges that Cohen intentionally
m srepresented certain information to Zinmerman in his marita
di ssol ution proceeding. Specifically, Zi mrerman contends that
“various statenents and representati ons [made by Cohen] were
factual ly untrue, and were designed to benefit [Cohen], and not
the client [Zinmerman]. . . . [and] this deliberate conveyance of
untrue information by [Cohen] to [Zi mrerman] constitutes [the
basis for a cause of action for] intentional m srepresentation.”

Cohen now noves for sunmary judgnment on the claim arguing
that a cause of action for intentional m srepresentation is not
st at ed because the record | acks evidence of fraud. Specifically,
Cohen mai ntains that, because Zi mernman executed an agreenent
stating that he was not subject to “undue influence, coercion,

[or] m srepresentation” when he agreed, anong other things, to
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pay $300,000 to Cohen, he cannot prove a cause of action for
intentional m srepresentation.
I n response, Zi nmerman contends that he has “adequately pled
and supported a claimfor intentional and reckless
nm srepresentation.”
The elenments of a claimof intentional m srepresentation
1) that a false representation was nmade as a
statenent of fact, 2) that it was untrue and
known to be untrue by the party making it, 3)
that it was nade to i nduce the other party to
act, and 4) that the latter did so act to its
injury.”

Wesconn Co. v. ACMAT Corp., No. CV990594760S, 2001 W 438711, at

*3 (Conn. Super. Ct. April 11, 2001) (citing Mller v. Appleby,

183 Conn. 51, 54-55, 438 A . 2d 811 (1981)). The el enments of
intentional m srepresentation are virtually identical to the

el ements of an action for comon | aw fraud. See Suffield Dev.

Assocs. Ltd. Partnership v. Nat’l Loan |Investors, 260 Conn. 766,

777 (2002) (stating the identical four elenments of an action in
conmmon | aw fraud).
Here, Zimrerman asserts that Cohen made factually untrue
representations to Zi nmernman, which were “designed to benefit
[ Cohen], and not the client [Zimerman].” The conpl ai nt
identifies these statements as foll ows:
that the jurisdictional basis for the

Connecticut divorce action was flawed, and
that [ Cohen] would disclose [this] fact to
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opposing counsel, . . . that if another
attorney appeared for [Zi mrerman], [ Cohen]
woul d cause the nediation to fail; and the
statenent that the $300, 000 “bonus” can be
treated as “tax advice” and be deductible to
the Plaintiff.

Assuni ng that the assertions set forth above constitute false
statenents, the record before the court contains no evidentiary
support for the allegations— no even an affidavit. As stated by

the Supreme Court in Anderson v. Liberty Lobby, Inc., 477 U.S.

242 (1985):

a party opposing a properly supported notion

for summary judgment may not rest upon nere

al l egation or denials of his pleading, but

must set forth specific facts show ng that

there is a genuine issue for trial. .o

[T]he plaintiff nust present affirmative

evidence in order to defeat a properly

supported nmotion for summary judgnent.
ld. at 256-57. Consequently, the court agrees with Cohen that
the plaintiff fails to raise a genuine issue of material fact
with respect to the claimof intentional m srepresentation. The
def endant is therefore entitled to judgnent as a matter of |aw on
this claim

2. Reckless M srepresentation

Count five of the conplaint alleges that Cohen reckl essly
nm srepresented information to Zimerman in his marita
di ssol ution proceeding. Specifically, the conplaint alleges that

Cohen made certain statenents to Zi nmmerman that “were untrue and
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were designed to mslead . . . [and] [t] he [d] efendant [ Cohen]

shoul d have known the falsity of his representations and
acted in reckless disregard in making the representations.”

Cohen noves for summary judgnent on the claim arguing that
a cause of action for reckless m srepresentation is not stated
because such a claim “involves highly unreasonabl e conduct.”
Cohen argues that such conduct cannot exist here because
Zi mrer man “expressly averred in the Marital Settlenment Agreenent
t hat he had not been subject to undue influence or
m srepresentations.”

I n response, Zi mmerman contends that he has “adequately pled
and supported a claimfor intentional and reckl ess
m srepresentation.”

The conpl ai nt al |l eges behavior that represents a significant
departure fromthe normal conduct of an attorney. Zi mmerman
al | eges that Cohen “acted in reckless disregard in making [fal se]
representations.” Such false representations by Cohen allegedly
i ncl ude:

that the jurisdictional basis for the

Connecti cut divorce action was flawed, and
t hat [Cohen] would disclose the fact to

opposing counsel, . . . that if another
attorney appeared for [Z nmmerman], [Cohen]
woul d cause the nmediation to fail; and the

statement that the $300, 000 “bonus” can be
treated as “tax advice” and be deductible to
the Plaintiff.



However, to oppose a notion for summary judgnent, Zi mrer man

must present nore than allegations. See Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 256 (1985) (“a party opposing a

properly supported notion for summary judgnment may not rest upon

mere all egation or denials of his pleading, but nust set forth

specific facts showing that there is a genuine issue for trial”).
Here, Zimrerman again fails to set forth any evidence to

support Cohen’s all eged conduct. Therefore, Cohen’s notion for

sunmary judgnment with respect to the claimof reckless

nm srepresentation is granted.

3. Connecticut Unfair Trade Practices Act (CUTPA)

Cohen next argues that he is entitled to summry judgnent
regardi ng Zi mmerman’ s CUTPA cl ai m because “as a matter of |aw,
prof essi onal negligence does not constitute a violation of
CUTPA.” Specifically, Cohen contends that Zi nmerman’ s
“recharacterization of the defendant’s allegedly substandard

representation as “deceptive,” “unfair” and “comrerci al” does not
transform the defendant’s conduct into a violation of CUTPA.”
Cohen argues that Zimrerman’s CUTPA claim“relies on facts
inported directly from his professional negligence claimand, as
such, is concerned chiefly with the defendant’s conpetence and
strategy, not with the entrepreneurial aspects of the practice of

| aw.
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Zi nmer man responds that “the allegations of the
[p]laintiff’s conplaint fall squarely within the entrepreneuri al
exception.” Specifically, Zi nmmerman contends that “[t]he clains
made by the [p]laintiff, at least in part, relate to the
[d] efendants’ billing practices, fees, retainer agreenent and the
solicitation of a fee for services he acknow edged were not
provided. . . . [Such conduct] deals with the business
relationship between the client and attorney.”

Connecticut’s Unfair Trade Practice Act, Conn. Gen. Stat.
842-110b(a) states: “No person shall engage in unfair nmethods of
conpetition and unfair or deceptive acts or practices in the
conduct of any trade or comrerce.” CUTPA applies to the conduct

of attorneys. Heslin v. Conn. Law Clinic of Trantolo & Trantolo,

190 Conn. 510, 521, 461 A 2d 938 (1983). The Connecticut supremne
court stated:

[We have declined to hold that every
provision of CUTPA permts regulation of
every aspect of the practice of law. . . . W
have stated, i nst ead, t hat, only the
entrepreneurial aspects of the practice of
| aw are covered by CUTPA. . . . [We concl ude
t hat pr of essi onal negl i gence—-t hat is,
mal practi ce--does not fall under CUTPA.

(citations omtted; internal quotation marks omtted.) Suffield

Dev. Assocs. Ltd. Partnership v. Nat’l Loan | nvestors, 260 Conn.

766, 781 (2002). “[T]he nost significant question in considering

a CUTPA cl ai m agai nst an attorney is whether the allegedly
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i nproper conduct is part of the attorney’s professional

representation of a client or is part of the entrepreneuri al

aspect of practicing law.” Suffield Dev. Assocs. Ltd. Partnership

v. Nat’l Loan Investors, 260 Conn. 766, 781 (2002). *“The

‘“entrepreneurial’ exceptionis . . . a specific exception from
CUTPA immunity for a well-defined set of activities, [including]
advertising and bill collection.” 1d. at 782.

In the present action, many of Zimmernman' s allegations of
i mproper conduct deal with Cohen’s professional representation of
Zi merman and are thus not actionable under CUTPA. For exanple,
the conplaint alleges that Cohen:

failed to secure for the Plaintiff in his
di vorce any one of the famly hones despite
at least one of the four hones being
avai lable to the Plaintiff at the begi nning
of negotiations[.]

However, at |east one act of inproper conduct alleged by
Zimmerman falls within the entrepreneurial exception.
Specifically, the conplaint alleges that Cohen "“designated the
‘“bonus’ as a fee paid for ‘tax advice [after Cohen] notified
[Zimrerman] in witing that no such advice was being given.”
Such a bonus deals with the entrepreneurial portion of the
practice of |aw subject to CUTPA. Nonethel ess, Zi nmerman once

again fails to provide any evidentiary support for the

al |l egations (such as through affidavits, declarations, or
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deposition transcripts). Thus, Cohen’s notion for summary
judgnment with respect to the CUTPA claimis granted.

CONCLUSI ON

For the foregoing reasons, the defendant’s notion for

partial summary judgment (docunment no. 26) i s GRANTED.

It is so ordered, this ___ day of April, 2004, at Hartford,

Connecti cut.

Alfred V. Covello
United States District Judge
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